Indivisible Reserves:

A democratic choice or a legal obligation for worker co-ops?
by Peter Hough
Although one can concur with much of what is presented in the above discussion as it expresses the potential and benefits derived from instituting a policy of indivisible reserves within a worker co-operative, the question arises as to whether this should be imposed upon co-operatives by the state, i.e. through legislation, or whether it should be a democratic decision of the members of any particular co-operative.

Restriction of the democratic rights of members to determine the affairs of their co-op including its procedures on who may benefit from the accrued value of the co-operative’s activities is being proposed because it benefits the broader co-operative sector and future generations. In addition, it may discourage a potential conflict or perceived inequity between founding and subsequent members. In principle, both of these benefits can be provided for by the members through their decisions if they so choose without any intervention by the state.  In many cases, co-ops do make this choice.

In reflecting on this opposition, one must recognize that all forms of legally embodied organizations have imposed restrictions and obligations, which enable their incorporation or regulate their activities.  The question becomes, what is the acceptable limit or scope of these requirements? This is not a straightforward question. How confining should the state’s enabling role be? How should the state define “co-operative basis”? As proponents of legally mandated indivisible reserves propose, should the co-operative sector be restricted to only those persons who agree to accept the principle of indivisible reserves; to be willing to relinquish control of some of the assets that they have co-operatively produced? If so, why? 

When one accepts the starting point that co-operatives need to be clearly distinguished in law from other forms of organization if co-operatives are to have any clear definition; there are two options in thinking of this question. One is the minimalist approach, i.e., have a few key differential characteristics legally required and leave the remainder of the co-op difference to be determined by a co-operative’s members through their bylaws, policies, and operations or as may be more generally referred - the co-op’s culture. 

The second approach is to have legislation which isn’t limited to creating a key differential but seeks further to impose a specific role for an organizational type within society which will be supported by treating it differently under appropriate legislation.  For instance, non-profit organizations are treated differently for tax purposes than for-profit organizations including on the issue being discussed, i.e. indivisible reserves. 

These differences in a ‘free and democratic’ society are expected to reflect an equitable regime regarding the benefits and obligations imposed on the different forms of organization. It think it is fair to say that in Canada for-profit co-operatives have not been seen to have a specialized function within the socio-economic structure but have been treated as simply one type of organization for creating an enterprise. This is demonstrated, for example by tax legislation in which the same approach is imposed upon all types of for-profit organizations.

At this time there are a number of key differentials which distinguish co-ops from corporations or non-profits which are often enacted in law when defining the “Co-operative Basis.” The following chart of differences, although not exhaustive, reflects most legislation in Canada.

	
	Co-operative
	Corporation
	Non-Profit

	Purpose
	Meet the needs and aspirations of members
	Generate a financial return to investors
	Provide a community service

	Role of Capital 
	Instrumental – a necessary tool  for delivering service to members
	Basis of ownership and distribution of profits
	Instrumental – a necessary tool  for delivering community service

	Democratic Control
	Based upon one member one vote
	Based upon proportionate share ownership
	Based upon one member one vote

	Accessibility to participation in ownership
	Open to all who can use and accept the responsibilities of membership as determined by the co-operative’s Board of Directors and/or members
	Controlled by owners with majority stake or if a public corporation determined within the secondary markets
	Determined by Board of Directors and/or membership.

	Return on Capital
	Limited 
	Unlimited
	None

	Financial Operating Principle
	Near to cost taking account of necessary reserves
	Maximized financial return to investors
	Near to cost with surpluses used for furthering the community services

	Dissolution & asset distribution
	Controlled by members, members eligible for asset distribution 
	Controlled by investors and conditions of share investments
	Controlled by Board of Directors with indivisible reserves contributed to another non-profit

	Taxations on surplus/profits
	Taxed as a business corporation, unless non-profit
	Taxed as a business corporation
	Not taxed


It can be argued that since there is a strong and distinct co-operative sector that these key characteristics are sufficient to distinguish co-operatives and other forms of organization within the law. In light of this assertion the question becomes - should indivisible reserves be an additional key differential of the co-operative uniqueness to distinguish them from other forms of organization?  This may be particularly important for worker co-ops at this stage of their development.  Further should this be associated with the desire for a specific positioning of co-operatives within the Canadian socio-economic situation  which would also lead to other changes in the way co-operatives are treated, for example in the area of taxation?  

In examining this question, one cannot point to objective facts about the nature of co-operatives for their reality is very diverse with diverse memberships with different goals and purposes.  Instead, I will briefly review some the aspects of the ICA Statement of Co-op Identity to see whether or not it would clearly support the argument for indivisible reserves as a legal requirement. 

In the Statement of Coop Identity (www.ica.coop) we see in the Definition that co-operatives are “jointly owned and democratically controlled”. Ownership is generally understood to include the right to possess, control and have the capacity to freely dispose of an asset for the owner’s benefit. This would imply that the members through the joint ownership and democratic control have the right to dispose of the co-operative and receive the benefit which they could disperse through their joint decision. 

These elements of the definition are clarified by two of the Principles. In the second Principle – Democratic Member Control – democracy is defined as “members have equal voting rights (one member, one vote)”.  This implies that the fundamental decisions of the co-operative are addressed through a process of discussion and member voting on the one member one vote basis. The section of the third Principle – “Members allocate surpluses for any or all of the following purposes: …  possibly by setting up reserves, part of which at least would be indivisible ….” This implies that if and when reserves are created (not essential in light of the wording) that a portion of them should be indivisible but it states no specific amount or what should be the disposition of these reserves on dissolution. Given the democratic governance by the members it is can only be assumed that the members could dispose of these assets as they see fit but they would not accrue to members qua members. 

This brief look at the Statement of Co-op Identity would seem to indicate that although indivisible reserves are desirable in some co-operatives and for some co-operators, they are not an essential distinguishing characteristic within the co-op principles as is, for example, democratic member control. This analysis however doesn’t mean that in any particular jurisdiction the indivisible reserves shouldn’t be mandated, but it does indicate that there is certainly legitimacy in opposing this.

Now leaving this previous arguments aside, if one would like to change the role of co-operatives within Canadian society to make them vehicles for the accumulation of a co-operative capital patrimony the question can also be asked, is the legal means most effective and most in keeping with the co-operative identity, or should it be instituted through the voluntary development of a co-operative’s culture which recognizes an obligation to future co-operative’s generations?
On the plus side for using the law, it would require all co-operatives to take account of this as a requirement within their co-operative culture. It would clearly change the role that co-operatives are required to play within our society and thus develop a new aspect of the co-operative difference. However, negatives beckon. This approach, which would involve a “loss of ownership” by co-op members, would likely make the co-op option less financially attractive for those members for whom their co-op is a key resource for their personal and dependents’ financial well-being, a common and legitimate co-operative purpose.  In addition if indivisible reserves were to be a legal requirement the new regime would preclude groups from the consideration of forming a co-operative if they didn’t share this perspective on the broader role of co-operatives. This would be the case even though they may endorse the other co-operative characteristics such as democratic decision making and the instrumental use and limited return on capital. 
On the side of supporting the creation of the commitment to creating a co-op patrimony through the development of a co-operative culture both within a particular co-op and across the movement as a whole, it should be noted that indivisible reserves only come into play on dissolution. This in principle is likely to mean only a very modest contribution to any patrimony as the vast majority of co-ops that cease to operate do so without significant reserves, if any.  However, a co-operative culture developed by a membership that supports a co-op patrimony is likely to find more substantial ways to provide support. 

The legal approach also means that if the culture isn’t focused upon a commitment to a co-op patrimony through the operations and development of the co-op the members may in practice sabotage the indivisible reserves. This can be done stripping the co-op of its assets through its operating practices to the benefit of its members before dissolution. 

Lastly, the argument for a cultural solution includes the benefit of requiring individual co-operatives and the representative co-op associations to truly build a co-operative movement and institutions which will call forth support for a co-op patrimony on a voluntary basis. It may be argued that this is more difficult than a legally required provision. But as co-operators, we come together on a voluntary basis to take joint action for the benefits or our members and our communities and thus it is a personal co-operative commitment not a legal requirement which animates our actions.

In conclusion, there is one last issue which must be addressed. If we chose to support the imposition of a legally mandated indivisible reserve, what is the likelihood of achieving our goal within a country with 14 legal jurisdictions all with their own co-operative laws? One can argue that this is a long-term goal which we must be opportunistic to achieve. However it should be noted, this will take significant resources without any guarantee of the outcome. If these same resources were immediately focused upon the practical means for co-op cultural development in support of a co-op patrimony the outcome would be in our hands and could be started now. This would require the articulation of our values and our commitment to such a reality through our articles of incorporation, bylaws and choices regarding our allocation of surpluses. 
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